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The appellant, SST Consulting Services Pty Ltd ("SST"), sued the respondents, Stephen Charles Rieson and Scott Murray Bell, to enforce a guarantee dated 23 December 1999 ("the Guarantee") in respect of a loan made by SST to a company AFS Freight and Management (USA) Inc, of which the respondents were directors.

Emmett J found that the loan obligation was valid and enforceable notwithstanding that the agreement contained a provision contravening s 47(1) of the Trade Practices Act ("the Act").  (SST conceded that there was a contravention of s 47(1)).  His Honour held that provision to be severable, hence the respondents were liable on the Guarantee.

The respondents appealed, challenging the correctness of Emmett J's conclusion that a provision of a loan agreement which contravened s 47(1) of the Act could, in the circumstances, be severed at common law from the agreement, leaving the loan obligation to be enforced according to its terms.

Section 47(1) of the Act prohibits a corporation in trade or commerce from engaging in the practice of "exclusive dealing" which itself is defined in succeeding subsections by reference to particularised practices. Section 47(6) provides (inter alia): 

"A corporation also engages in the practice of exclusive dealing if the corporation:
(a) supplies, or offers to supply ... services;...

on the condition that the person to whom the corporation supplies or offers or proposes to supply the ... services or, if that person is a body corporate, a body corporate related to that body corporate will acquire ... services of a particular kind or description directly or indirectly from another person."
The word "condition" is defined for the purposes of s 47 in subsection (13) in the following terms:

"(a) a reference to a condition shall be read as a reference to any condition, whether direct or indirect and whether having legal or equitable force or not, and includes a reference to a condition the existence or nature of which is ascertainable only by inference from the conduct of persons or from other relevant circumstances."
Section 4L of the Act provides:

"If the making of a contract after the commencement of this section contravenes this Act by reason of the inclusion of a particular provision in the contract, then, subject to any order made under section 87 or 87A, nothing in this Act affects the validity or enforceability of the contract otherwise than in relation to that provision in so far as that provision is severable."
Section 87 of the Act provides that, where the Court finds that a person who is a party to a proceeding instituted (as here) under Part VI of the Act has suffered or is likely to suffer loss or damage by conduct of another which was engaged in contravention of a provision of Part IV (which includes s 47), the Court may make such orders as it thinks appropriate against that other if the Court considers that the order will prevent or reduce the loss or damage. 

The Full Federal Court (Wilcox, Finn and Sackville JJ) held that the SST contract was illegal. It was prohibited by statute.  Neither the contract nor the Guarantee given by the respondents was enforceable because, in order to prove its rights in either case, SST would have to rely upon the illegal contract.

The respondent seeks leave to file a notice of contention out of time.  The notice contends that the decision of the Full Court of the Federal Court ought to be affirmed on grounds additional to those relied on by the Full Court.  

The grounds of appeal include:-

· The Court erred in finding that, because the appellant and AFS Freight & Management (USA) Inc (the borrower) had engaged in conduct that constituted exclusive dealing within the definition of s 47(6) of the Act and hence had breached s 47(1) that the contract between the appellant and the borrower made in the course of such conduct was (subject to the effect of s 4L of the Act and the doctrine of severance) wholly unenforceable under the common law doctrine rendering contracts void and unenforceable for illegality.

