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The respondent, a citizen of Afghanistan, arrived in Australia on 27 September 
1999 and on 28 March 2000 was granted by a delegate of the applicant a Class 
XA temporary protection visa.  The respondent then applied, on 17 April 2000, 
for a permanent protection visa.  Changes were made to the Migration 
Regulations 1994 (Cth) prior to the determination of the respondent’s 
permanent protection visa application which had the effect of deeming an 
application for a Class XC temporary protection visa to have been made by 
holders of an XA visa granted before 19 September 2001 who had an 
unresolved permanent protection visa application.  Accordingly, on 27 March 
2003, a delegate of the appellant granted to the respondent a Class XC 
temporary protection visa.  On 21 November 2003, a delegate of the appellant 
refused the respondent’s application for a permanent protection visa.   
 
That decision was affirmed by the Refugee Review Tribunal on 3 May 2004.  In 
that decision, the Tribunal concluded that the cessation clause (Article 1C(5)) of 
the Convention Relating to the Status of Refugees applied to the respondent 
and that there had been a change of circumstances in his country of nationality 
so that he ceased to be a refugee by reference to the circumstances originally 
claimed in his protection visa application.  However, the Tribunal proceeded to 
consider, pursuant to Article 1A(2) of the Refugees Convention, new claims 
raised by the respondent in his application for a permanent protection visa, and 
concluded that those claims were insufficient to establish that he now had well-
founded fear of persecution for a Convention reason if he were to return to 
Afghanistan.  The respondent then lodged an application to the Federal Court of 
Australia for review of the decision of the Tribunal.   
 
On 11 November 2004, the Federal Court (Dowsett J) dismissed the application 
with costs.  Dowsett J found that the Tribunal had erred in its approach to the 
determination of the respondent’s application for a permanent protection visa.  
His Honour concluded, in reliance upon the decision in Chan v MIEA (1989) 169 
CLR 379, that the question for determination by the Tribunal was whether, at 
the time of its decision, the protection visa applicant had a well-founded fear of 
persecution for a Convention reason.  His Honour concluded that in the 
circumstances it was not necessary to decide whether the cessation clause in 
Article 1C(5) had been engaged as a result of changed circumstances in the 
Afghanistan.  The respondent appealed to the Full Court of the Federal Court. 
 
On 27 July 2005 a majority of the Full Court (Wilcox and Madgwick JJ) allowed 
the appeal.  In separate reasons, their Honours concluded that where a person 
has already been recognised as a refugee (here, by the grant of the temporary 
protection visa Class XA in March 2000), the inquiry for the decision-maker in 
relation to the application for a permanent protection visa must first be a 
consideration of whether the cessation clause in Article 1C(5) of the Refugees 
Convention has been activated by reason of a change in the circumstances 
which led to the grant of the first protection visa.  The majority held that it is not 



until this issue has been resolved to the detriment of an applicant for refugee 
status that there can be any consideration under Article 1A(2) of the Refugees 
Convention of new claims to the refugee status.  Their Honours concluded that 
because the cessation clause works to the disadvantage of the refugee, it 
therefore requires a strict and restrictive approach before the refugee is stripped 
of the benefits of recognition of refugee status, which include an assured future 
in the host country.   
 
Wilcox J observed that there is a considerable practical importance in the 
distinction between how a decision-maker approaches the grant of refugee 
status under Article 1A(2) and how that decision-maker approaches the 
prospective subsequent withdrawal of refugee status under the cessation 
clause. When considering the initial grant of refugee status, the evidentiary 
burden, loosely termed, rests on the applicant. Where cessation is being 
considered, that burden rests on the State. The majority, having concluded that 
the Tribunal approached its determination correctly, nevertheless found that the 
Tribunal had erred in its consideration of whether there had been substantial, 
durable and profound changes in circumstances in Afghanistan and held that 
this amounted to a jurisdictional error.   
 
Lander J would have allowed the appeal, and relied upon the reasoning of 
Emmett J in NBGM v MIMIA [2004] FCA 1373 (an appeal against which was 
dismissed on 12 May 2006 by the Full Court, Black CJ, Marshall, Mansfield, 
Stone and Allsop JJ, reported at [2006] FCAFC 60).  Lander J concluded that 
the scheme of the Migration Act and the Migration Regulations, particularly 
section 36(2) of the Act and subclass 866.221 of Schedule 2 to the Regulations, 
means that each time there is an application for a temporary protection visa 
(except the Class XC visa which is granted by operation of the Regulations) or a 
permanent protection visa, the applicant for that visa must establish afresh that 
he or she has a well-founded fear of persecution for a Convention reason, and 
thus is a person to whom Australia owes protection obligations.  His Honour 
concluded that each such application is a fresh application and that the 
cessation clause in the Refugees Convention has no operation after the grant of 
a temporary protection visa and before the determination of a permanent 
protection visa application.  His Honour agreed with Emmett J in NBGM v 
MIMIA that the only question for the decision-maker is whether at the time of 
determination of the fresh protection visa application the visa applicant was a 
refugee.   
 
The questions of law said to justify a grant of special leave to appeal include: 
 
• The interpretation and application of the cessation clause in the Refugees 

Convention; 
 

• Whether the cessation clause poses the same question in substance as 
Article 1A(2) of the Refugees Convention, namely, does the person now 
have a well-founded fear of being persecuted for a Convention reason; and 
 

• Whether there is an evidential burden imposed upon a State before it can 
invoke the cessation clause in respect of a person who at some point had 
been recognised as a refugee.   

 


